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The  Insurance  Commissioner  and  the  Law 


Paper  read  before  the  Association  of  Life  Insurance  Counsel,  December  3rd, 
1919,  by  John  B.  Sanborn,  Superintendent  of  Insurance 
of  the  State  of  Minnesota 


Before  I complete  this  paper  I shall  doubtless  say  many 
things  that  had  better  be  left  unsaid  and  which  may  arise  to 
mock  me  and  may  even  betray  some  of  the  secrets  of  the 
craft  to  which  I belong. 

A commissioner  of  insurance  can  never  be  too  careful.  He 
is  in  constant  danger  of  giving  himself  away.  His  life  is 
largely  devoted  to  making  addresses  on  subjects  about  which 
he  knows  little  or  nothing,  to  jjrdiences  who  are  thoroughly 
bored  by  his  remarks.  To  be  safe,  therefore,  he  should  choose 
a subject  about  which  his  hearers  are  entirely  ignorant,  or 
else  deal  only  in  platitudinous  generalities.  Generalities  cover 
a tremendous  lack  of  detailed  information,  so  that  in  dealing 
with  agents,  for  instance,  one  can  expatiate  upon  the  rewards 
of  those  who  spend  a long  and  useful  life  in  explaining  to 
their  fellow  men  the  extraordinarily  brief  and  transitory 
nature  of  human  existence,  and  the  sweet  repose  of  the  souls 
of  those  who  made  adequate  provision  for  their  dependents 
through  the  facilities  offered  by  old  line  insurance,  always 
provided  that  the  agent  obeys  the  law  and  is  not  guilty  of 
switching,  twisting,  theft,  burglary,  mayhem,  or  other  crimes 
and  misdeineanors.  The  penalties  which  fall  upon  those  agents 
violating  the  ethics  of  the  profession  may  also  be  dwelt 
upon,  the  ultimate  penalty  being,  perhaps,  that  suggested  at 
a recent  committee  investigation  in  Minnesota.  A special 
committee  of  the  Senate  had  found  a lawyer  guilty  of  ex- 
torting fifty  per  cent  of  certain  appropriations  made  for  the 
forest-fire  sufferers  in  Northern  Minnesota,  after  he  had 
stated  positively  that  no  fee  would  be  charged.  A very  much 
excited  individual  rushed  up  to  one  of  the  senators  and  said: 
“I  know  what  ought  to' be  done  to  him;  he  ought  to  be  ostra- 
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cised,  and  I am  one  of  those  who  will  help  hold  him  while 
they  do  it.” 

The  insurance  agent,  however,  is  hardly  a fair  example  of 
the  exacting  audience  before  which  a commissioner  may  find 
himself.  An  agent  is  rather  a genial,  charitable  and  not 
at  all  critical  soul,  imbued  usually  with  strong,  unreasoning 
and,  perhaps,  sometimes  superficial  respect  for  those  charged 
with  the  duties  of  supervising  the  business  in  which  he  finds 
himself  engaged,  and  it  is  comparatively  simple  to  maintain 
the  dignity  and  importance  of  our  official  position  before  him. 

As  one  of  those  who  would  much  rather  practice  law  than 
tvork — speaking  to  others  who  are  in  much  the  same  state  of 
mind,  but  who  have  specialized  in  a particular  branch — I real- 
ize how  difficult  it  will  be  for  me  to  say  anything  that  might 
add  in  any  way  to  the  sum  total  of  your  knowledge  or  assist 
you  materially  in  the  pursuit  of  happiness.  In  dealing  with 
the  subject  of  this  paper,  which  I chose  with  much  care  for 
the  reason  that  it  permits  of  the  utmost  freedom  of  ideas  and 
language,  I do  so,  not  as  a commissioner  of  insurance  by 
profession  but  merely  by  accident ; such  as  is  suggested  by  the 
placard  of  the  blind  beggar  which  read : ‘T  am  blind  and  the" 
father  of  eight  children  by  a horrible  accident.”  A better 
characterization  would,  perhaps,  be  in  the  language  of  Bill 
King,  a former  Minnesota  Congressman  who,  in  an  insulting 
letter  to  the  Legislature,  said : 

“But,  gentlemen,  who  are  you  and  what  are  you  that 
you  thus  pompously  set  yourselves  up  as  my  masters  and 
assume  to  instruct  me,  a private  citizen,  in  this  or  any 
other  matter.  Who  constituted  you  either  my  masters  or 
my  judges  that  you  thus  impudently  presume  to  issue 
instructions  to  me  and  impose  penalties  for  noncompliance 
with  your  insolent  demands  ? Make  hasty  answer,  I pray 
you,  for  alm,ost  before  this  letter  can  reach  you,  you  will 
have  disappeared  into  that  position  of  nothingness  from 
which  you  were  only,  lifted  by  one  of  those  political 
accidents  of  annual  occurrence  in  our  state.” 

So  you  can  see  that  in  our  invigorating  if  no  longer  stimu- 
lating climate  the  flowers  of  official  greatness  fast  bloom, 
wither  and  disappear,  sometimes  leaving  behind  them  a lasting 
fragrance;  at  other  times  a strong  odor  of  decay. 

But  I am  not  here  today  to  mourn  the  fickleness  of  political 
fortunes  in  the  Middle  West  and  I mention  these  things  only 
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to  show  you  that  such  statements  as  I may  make  and  such 
conclusions  as  I may  draw  are  not  intentionally  colored  by 
the  necessity  or  desire  to  perpetuate  or  strengthen  the  office 
of  which  I happen  to  be  the  incumbent,  or  the  incumberer, 
for  a few  moments  and  which  is  haunted  by  the  ghosts  of 
those  who  formerly  filled  it,  some  wisely  and  some,  they  say, 
not\\visely  but  too  well. 

Oiie  of  the  questions  which  has  puzzled  me  the  most  since 
I was  snatched  from  that  position  of  “nothingness”  was  how 
far  the  law  ought  to  be  permitted  to  curtail,  control  and  con- 
travene the  rights,  functions,  emoluments  and  pleasures  of  the 
Commissioner  of  Insurance  or,  to  put  it  in  other  words,  should 
the  laws  follow  the  Commissioner  or  the  Commissioner  follow 
the  laws? 

Some  time  ago  I told  a friend  of  mine,  not  a lawyer,  who 
had  been  Commissioner  of  Insurance,  that  the  only  reason  he 
had  been  a better  commissioner  than  I,  was  because  he  never 
let  the  law  interfere  with  any  of  his  activities  but  always  did 
exactly  as  he  pleased,  while  I invariably  felt  uncomfortable 
and  embarrassed  while  I was  outside  of  it — much  like  a man 
out  in  the  rain  without  an  umbrella.  He  admitted  that  all 
I said  was  true. 

Several  of  our  most  respected  Supreme  Courts,  I under- 
stand, have  held  that  the  true  business  of  the  Commissioner 
of  Insurance  was  to  enforce  the  laws  relating  to  insurance ; 
that  he  could  not  legislate.  All  I have  to  say  is  that  the  courts 
have  been  poor  judges  of  commissioners.  Possibly  they  can’t 
legislate,  but  they  can  come  so  close  to  it  that  the  persons 
upon  whom  they  operate  can  scarcely  tell  the  difference.  In 
a neighboring  state,  for  instance,  the  law  was  silent  as  to 
what  age  an  insurance  company  domiciled  in  another  state 
must  attain  before  it  could  be  admitted  to  do  business,  but 
the  Insurance  Commissioner  decided  that  no  company,  how- 
ever precocious,  which  was  less  than  a year  old,  could  be 
licensed,  and  that  rule  was  in  effect  for  a number  of  years. 
He  came  very  nearly  being  “hoist  by  his  own  petard,”  for 
when  he  resigned  he  became  president  of  a new  company  of 
his  state  seeking  admission  to  Minnesota.  He  was  advised 
that  under  the  provisions  of  the  retaliatory  law — which,  of 
course,  we  invoked  with  the  utmost  reluctance  in  his  case — 
and  in  view  of  the  extreme  youth  of  his  company,  which 
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we  noted  with  the  greatest  regret  but  for  which  we  were 
afraid  time  was  the  only  remedy,  we  could  not  grant  him  a 
license  to  do  business  in  Minnesota  unless  he  could  furnish 
us  with  a certificate  of  the  then  Commissioner,  under  the 
great  seal  of  his  office,  to  the  effect  that  the  rule  of  his  depart- 
ment against  admitting  companies  which  had  been  doing 
business  less  than  a year  would  not  be  applied  to  Minnesota 
companies  of  like  character  seeking  admission  to  his  state.  I 
am  reliably  advised  that  the  ex-Commissioner  drew  the  certifi- 
cate abrogating  his  own  rule  and  got  the  Commissioner  to 
sign  it.  In  any  event  it  was  forthcoming.  . At  one  time,  I 
understand,  there  was  a rule  of  the  Minnesota  Department 
that  no  company  with  less  than  twenty-five  thousand  dollars 
surplus  could  be  licensed,  although  the  law  was  entirely  silent 
on  that  subject. 

It  is  now,  I think,  a well-recognized  rule  of  modern  juris- 
prudence that  the  Constitution  of  the  United  States,  treaties 
with  foreign  countries,  state  and  federal  statutes,  decisions  of 
the  courts  of  “ultimate  conjecture,”  the  laws  of  Moses,  and 
the  ordinances  of  the  City  of  New  York,  are  all  suspended  in 
time  of  war.  It  was  this  not-then-so-well-recognized  rule 
that  the  Minnesota  Department  was  called  upon  to  invoke  dur- 
ing the  early  days  of  the  late  unpleasantness  which  existed 
between  this  country  and  Germany.  Some  of  the  friends  and 
admirers  of  the  Hohenzollern  family  captured  one  of  our 
farmers’  mutual  fire  insurance  companies,  elected  their  own 
officers  and  directors  and  threw  overboard  everybody  whose 
name  was  not  pronounced  with  a strong  German  accent.  The 
former  directors  and  officers  came  to  me  and  wanted  to  know 
whether  the  Constitutions  of  the  United  States  and  of  the 
State  of  Minnesota  were  going  to  sit  quietly  by  and  let  loyal 
citizens  be  violently  separated  from  their  jobs.  The  meeting 
at  which  their  successors  were  elected  was  duly  and  properly 
held,  but  the  facts  were  that  their  enemies  had  caught  them 
sleeping  and,  as  a matter  of  law,  they  were  “out  of  luck,”  but 
I told  them  that  the  law  didn’t  seem  to  be  bothering  the  State 
Public  Safety  Commission,  so  that  anyone  would  notice  it,  and 
that  I didn’t  see  why  any  body  which  could  close  saloons  and 
dance  halls  and  eradicate  practically  every  form  of  gentle- 
manly pastime  could  not  operate  on  a farmers’  mutual.  Un- 
fortunately, the  Commission  was  suffering  from  a sudden 
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attack  of  debility  when  the  matter  came  up  and  referred  it 
back  to  the  Insurance  Department,  stating  they  were  helpless 
in  the  premises.  It  was  the  first  sign  of  helplessness  that 
had  been  noticeable. 

The  officers  of  the  company  said  that  if  they  could  only 
have  another  election  they  could  defeat  the  enemy,  so  in  pur- 
suance of  no  law,  but  in  accordance  with  the  ancient  motto : 
that  after  all  it  is  not  what  you  do  but  what  you  get  by  with 
that  counts,  the  Department  of  Insurance  declared  the  election 
of  officers  and  directors  void,  directed  the  former  secretary — 
who  as  a matter  of  law  had  just  as  much  power  as  the  oldest 
of  the'  Hohenzollern  boys  has  today — to  call  another  election ; 
delegated  the -state  representative  of  the  district  in  which  the 
election  was  to  be  held  to  represent  the  Department,  and  pre- 
side at  the  meeting  by  virtue  of  the  powers  conferred  upon 
him  by  a very  formal  instrument  covered  with  gold  seals  and 
blue  ribbons,  which  I think  was  without  precedent  in  history. 
The  result  was  a decisive  victory  for  the  loyalists. 

To  advocate  the  use  of  powers  which  are  not  conferred  by 
law,  by  one  who  pretends  to  be  a lawyer,  would  be  inex- 
cusable, and  yet  there  are  some  occasions  which  call  for 
extreme  measures  and  where  the  end  seems  to  justify  the 
means.  The  assuming  by  public  officials,  however,  of  powers 
not  granted  but  which  they  can  exercise  because  of  the  force 
of  circumstances,  has  been  one  of  the  burdens  of  all  business 
which  is  affected  with  the  public  interest  and  subject  to  public 
supervision. 

The  laws  regulating  any  business  should  be  given  a broad, 
liberal,  reasonable  construction  and  one  which  will  bring  about 
the  object  sought  to  be  accomplished  with  as  little  inconven- 
ience, expense  and  annoyance  to  the  business  as  possible.  One 
of  tbe  hardest  things  which  any  official,  board  or  commission, 
charged  with  the  duty  of  enforcing  laws  dealing  with  regula- 
tion of  business,  has  to  do  is  to  keep  a broad,  liberal  point  of 
view  and  to  get  the  viewpoint  of  those  with  whom  he  deals. 
There  seems  to  be  a constant  tendency  to  become  narrow  and 
arbitrar>%  to  assume  powers  which,  perhaps,  should  have  been 
but  were  not  granted,  to  adopt  rules  several  paces  in  advance 
of  the  laws  themselves,  and  to  place  forced  and  unnatural 
construction  on  the  provisions  of  the  law,  carrying  them  far 
beyond  the  legislative  intention.  The  legislature  -should  bear 

5 


the  responsibility  of  the  insufficiency,  ineffectuality  and  un- 
reasonableness of  its  own  acts  and  it  should  be  the  duty  of 
the  authorities  charged  with  their  enforcement  to  point  out 
the  defects,  to  the  end  that  they  be  corrected.  Frankly,  how- 
ever, the  insurance  business  has  as  little  to  complain  about  in 
this  respect  as  any  business  subject  to  State  supervision,  and 
this  is  largely  due  to  the  efforts  of  the  National  Convention 
of  Insurance  Commissioners. 

A discussion  of  the  relative  merits  of  Federal  and  State 
supervision  of  insurance  resolves  itself  into  an  argument  as  to 
whether  the  Supreme  Court  of  the  United  States  will  reverse 
itself  or  not.  If  State  supervision  will  keep  pace  with  the 
times  it  wontJiave  to.  If  State  supervision  breaks  down  and 
the  public  welfare  and  convenience  demand  a change,  I have 
no  doubt  some  way  of  effecting  the  change  will  be  discovered. 
However,  when  one  considers  the  difficulties  of  securing  abso- 
lute uniformity  of  law's  and  practices  in  the  different  states 
upon  any  given  subject,  it  must  be  admitted  that  great  results 
have  been^acccmplished  relative  to  the  supervision  of  insur- 
ance. The  sitpation  is  far  from  perfect,  but  many  of  the  early 
annoyances  and  abuses  have  been  done  away  with  and  un- 
questionably a far  better  understanding  exists  today  between 
the  business  and  the  public  than  ever  before.  I think  that 
both  companies  and  commissioners  realize  that  the  true  test 
of  the  usefulness  of  a business  is  the  quality  of  the  service 
that  that  business  renders  the  public  and  that  public  super- 
vision and  control  should  be  administered  and  exercised  in 
such  manner  and  by  such  instrumentalities  as  will  secure  to 
the  public  the  best  and  most  economical  service,  the  greatest 
safety  and  protection,  and  will  secure  for  the  business  ade- 
quate returns  to  maintain  its  safety  and  'solvency  and  bring  it 
as  much  of  the  public  confidence  as  it  proves  itself  to  be  en- 
titled to,  at  the  same  time  causing  it  the  minimum  of  incon- 
venience. 

Furthermore,  let  me  say  that  I think  we  all  realize  that 
when  a business  becomes  so  highly  developed  that  it  reaches 
a point  where  its  interests  and  purposes  coincide  with  the 
interests  of  the  public,  public  regulation  becomes  public  co- 
operation. This  is  much  the  situation  with  the  life  insurance 
business  today.  It  is  the  duty  of  the  companies  and  the  duty 
of  those  charged  with  the  supervision  of  their  business  to  see 
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to  it  that  the  confidence  which  the  public  has  in  life  insurance 
shall  not  be  abused;  that  the  business  is  maintained  upon  a 
high  plane  of  efficiency  and  service ; that  it  is  controlled  by  fnen 
who  realize  that  they  are  acting  as  trustees  only  and  that  to 
the  assured,  who  are  the  beneficiaries  of  the  trust,  they  owe 
the  highest  duty  of  good  faith ; that  the  men  who  sell  it  and 
come  in  contact  with  the  public  are  honest,  trustworthy,  and 
know  their  business,  to  the  end  that  whoever  holds  a policy  of 
life  insurance  may  know  what  its  provisions  are  and  that  its 
obligations  will  be  promptly  and  faithfully  fulfilled  at 
maturity. 

There  are  many  things  the  states  can  do,  and  should  do, 
to  lighten  the  burdens  of  the  companies  selling  life  insurance, 
and  there  are  doubtless  many  things  the  companies  can  also  do 
to  benefit  themselves  and  their  assured.  Conditions  must  con- 
tinue to  improve,  the  laws  relating  to  the  taxation  of  com- 
panies should  be  made  uniform,  and  the  tax  burdens  which 
are  necessarily  shifted  to  the  assured  reduced  so  far  as  they 
can  be.  The  fees  charged  to  insurance  companies  for  the 
purpose  of  maintaining  the  departments  of  the  various  states 
are  in  many  jurisdictions  many  times  too  great,  and  the  laws 
fixing  such  fees  are  actually  revenue  measures  in  disguise 
and,  in  some  states,  could  be  attacked  for  that  very  reason. 
These  laws  in  every  state  should  be  amended  so  that  no  more 
than  an  amount  reasonably  sufficient  to  maintain  the  depart- 
ment would  be  secured.  Laws  relating  to  policy  forms  should 
be  made  uniform  so  that  the  same  form  of  policy  would  be 
legal  tender  everywhere  throughout  the  United  States. 

There  is  no  reason  why  laws  relating  to  life  insurance  and 
to  insurance  in  general  should  not  be  standardized.  The  laws 
which  are  the  most  difficult  to  change  are  those  which  relate 
to  taxation  and  collection  of  fees,  and  this  is  for  the  sole  rea- 
son that  the  money  is  needed  to  conduct  the  business  of  the 
state  and  legislators  are  reluctant  to  make  changes  in  revenue 
measures  except  to  produce  more  revenue.  However,  the  im- 
portance of  uniformity  in  legislation  is  being  constantly  im- 
pressed upon  the  people  of  this  country  and  there  is  a strong 
public  sentiment  in  favor  of  uniform  laws.  If  the  attention 
of  the  various  legislatures  could  be  constantly  called  to  the 
desirability  of  having  the  laws  of  their  respective  states  cor- 
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respond  with  those  of  other  states,  even  changes  in  tax  laws 
could  be  secured. 

It  is  the  duty  of  those  in  charge  of  the  insurance  depart- 
ments of  the  different  states  to  recommend  necessary  or  de- 
sirable changes  in  laws.  Many  go  unchanged  simply  because 
the  supervising  official  does  not  have  called  to  his  attention  the 
desired  changes  and  fails  to  prepare  the  necessary  bills.  If 
the  companies  themselves  fail  to  make  complaint,  it  is  probable 
that  provisions  of  law  which  are  obsolete,  unreasonable  and 
ridiculous,  and  cause  much  annoyance,  will  be  permitted  to 
remain  unchanged  for  years.  On  the  other  hand,  where  de- 
fects of  this  kind  are'called  to  the  attention  of  the  commis- 
sioner and  the  legislature,  the  desired  changes  can  often  be 
secured  immediately. 

If  I may  take  the  liberty,  I should  like  to  suggest  that  you 
gentlemen,  who  are  the  legal  advisers  of  the  life  insurance 
companies,  and  who  are  constantly  uncovering  these  things, 
make  it  your  business  to  call  the  attention  of  the  insurance 
departments  of  the  various  states  to  those  provisions  of  law 
which  are  obsolete  and  unreasonable  and  differ  from  those  of 
other  states,  and  which  cause  trouble  and  annoyance  without 
conferring  any  corresponding  benefit.  You  will  find  that  the 
departments  will  be  glad  to  receive  your  suggestions  and  that 
in  most  instances  desired  amendments  can  be  very  simply  and 
easily  secured.  In  other  words,  let  the  advisers  of  the  insur- 
ance companies  and  the  supervisors  co-operate  to  the  fullest 
extent  in  making  state  regulation  as  efficient  and  reasonable 
as  possible. 


